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This is a suit for malicious prosecution brought by
Robert Dal e Cobb agai nst Douglas R Beier, attorney at |aw, who
represented M. Cobb’s wife in a divorce action. The Trial Court
granted M. Beier summary judgnent upon sustaining his defense of

advi ce of counsel.

Upon appeal this Court dism ssed the appeal because a
notice of appeal was not filed with the Cerk of this Court.

Thereafter, the Suprenme Court accepted the application for



appeal, reversed this Court and renmanded the case for disposition
of the appeal on its nerits. \Whereupon, an opinion was entered
vacating the award of summary judgnment and remandi ng the case to
the Trial Court “for further proceedings consistent with this

opi nion.”

After remand, M. Beier filed a third affidavit signed
by Assistant Attorney General Godbee which pronpted the Trial
Court to again sustain the defense of advice of counsel and again

grant a sunmary judgnent.

M. Cobb appeal s, contending that disputed facts exist,

whi ch precluded entry of a sumrary judgnent.

Bef ore addressing the facts pertinent to this appeal,
we note that the defense of advice of counsel requires a full and

honest disclosure of all nmaterial facts. Sullivan v. Young, 678

S.W2d 906 (Tenn. App.1984). Kerney v. Aetna Casualty & Surety

Co., 648 S.W2d 247 (Tenn. App. 1982).

In the earlier opinion of this Court, we stated the

fol | ow ng:

The record discloses that Lisa Cobb, plaintiff’'s wfe,
enpl oyed defendant as her attorney to represent her in
a divorce action, and gave the defendant a check for
attorney’s fees and costs in the anount of $600. 00.

The check was drawn on a joint account in the nanmes of
plaintiff or Lisa Cobb. Plaintiff stopped paynent on

t he check and withdrew the funds, which resulted in the
check bei ng di shonor ed.



Def endant consulted an attorney and filed an
Affidavit of Conplaint in the General Sessions Court
against plaintiff herein. Defendant relies on the
def ense of advice of private counsel, and al so the
District Attorney. Defendant consulted with Assistant
District Attorney Godbee, who advised in his opinion
t here was probabl e cause for an Affidavit of Conplaint
to issue.

Shortly before the prelimnary hearing, the
Assistant District Attorney call ed defendant to advise
that District Attorney Berkeley Bell disagreed with
Assi stant Attorney General Godbee and requested that
def endant permt an order of nolle proseque to be
entered. Defendant agreed. In support of the notion
for sunmary judgnent, Attorney Ceneral Godbee’s
affidavit was filed, wherein he stated that he had
advi sed there was probable cause for an Affidavit of
Conpl aint to issue. Subsequently, plaintiff filed
Godbee’ s second affidavit wherein he stated in sone
contradiction to his previous statenent that defendant
did not tell himthat plaintiff was the party opposed
to his client, Ms. Cobb, or that plaintiff was
represented by a | awer, and other information from
whi ch he concl uded that the information furni shed by
t he def endant was “an inadequate presentation of the
actual facts of the case in a hurried mnute or two in
a courthouse corner by an attorney . ”

Upon remand, as already noted, a third affidavit of
Attorney Ceneral Godbee was filed, which stated the follow ng

(See appendix for full text of the other two affidavits):

1. | aman assistant District Attorney GCeneral
for the Third Judicial D strict.

2. | have previously filed 2 affidavits in this
cause, the first signed on Novenmber 9, 1992 at the
request of Douglas R Beier, and the second signed on
March 31, 1994 at the request of Randall Shelton.

3. The second affidavit signed at the request of
M. Shelton was 19 nonths after M. Beier had first
spoken with ne to seek ny advice on Septenber 8, 1992.
The affidavit | signed for M. Beier was 2 nonths after
he consul ted ne.

4. When M. Shelton spoke with ne in March,
1994, he did not bring the check or a copy of the check



for my review M recollection of the facts had been
di m ni shed by the length of tinme since | had seen it.

5. M. Beier again showed ne the check shortly
after M. Shelton filed ny March 31, 1994 affidavit. |
have again reviewed it just prior to giving this
af fidavit.

6. It is now obvious that | nmade inaccurate
statenents and representations in the March 31, 1994
affidavit M. Shelton prepared. Wthout having the
check before ne to review sone 19 nonths |ater, |
shoul d not have nade the statenents that | did in that
affidavit. They are m sleading and were not based on
an accurate recollection of the events surrounding M.
Beier’s and ny conversation on Septenber 8, 1992.

7. On Septenber 8, 1992 M. Beier did show ne
t he check on which paynent had been stopped. The check
Is signed by Lisa C. Cobb. M. Beier did advise ne
t hat paynent was stopped by Robert D. Cobb, and that
the check was witten and delivered by Ms. Cobb as
paynent for |egal services and court costs advanced in
their divorce case. | was aware that this was a joint
account and that the person who had stopped paynent was
t he account hol der (Robert Dal e Cobb) other than the
one who had witten the check (Lisa Cobb).

8. To state that M. Beier asked ne if he could
prosecute M. Cobb on a bad check is msleading. M.
Bei er asked ne if this factual scenario where the joint
hol ders were being divorced fell under the bad check
statute, i.e. it is unlawful for the second account
hol der to stop paynent on a check witten by the first
account holder in a joint account.

9. | reviewed the statute, reviewed all the
pertinent and material facts and concl uded t hat
st oppi ng paynent in these circunstances is an action
proscribed by T.C A 839-14-121 and that | believed
t here was probabl e cause to prosecute.

10. Contrary to nmy previous affidavit and upon
nore accurate reflection, M. Beier did tell ne that
his client was Lisa Cobb; he did tell nme that Robert
Dal e Cobb was the opposing party in a divorce and he
probably also told nme his |awer’s nane, although I did
not know hi mand that woul d not have been material in
nmy opi ni on anyway.

11. M. Beier did advise ne that he had requested
of both M. Cobb and his attorney that M. Cobb redeem
the check, but he was refusing to do so. Whether there
was an issue of attorney’s fees in the divorce action



was not material or relevant for ny review and woul d
not have made any difference in ny advice to M. Beier.

12. M. Beier did show ne the check and it is now
obvious that he did tell ne the check was witten on a
joint account by M. Cobb’s wife, that is apparent from
t he check itself.

13. | recant ny statenents nmade in Paragraphs 5
and 6 of the March 31, 1994 affidavit. M. Beier never
did ask ne if he could prosecute M. Cobb crimnally;
his only inquiry was whether M. Cobb’s actions were
prohi bited under T.C A 839-14-121. | believe that |
was adequately and accurately presented with al
material facts and had a sufficient opportunity to form
my own | egal judgnent about whether M. Cobb’s actions
were a violation of the law. | concluded then that
they were and advised M. Beier of sanme. | believe
that | was presented all material and relevant facts on
Septenber 8, 1992, that | knew the entire factual
situation to the extent necessary to forma
prof essional |egal opinion. | still believe that ny
opinion which | offered M. Beier is accurate.

14. Wthout having ny recollection and nenory of
these matters refreshed and presented to ne by Randal
Shelton, | signed an affidavit prepared by himon Mrch
31, 1994. Had | been represented all the facts for
review again at the tine 19 nonths later, | would not
have signed M. Shelton’s affidavit. That affidavit is

i naccurate, therefore this affidavit is needed to
correct the record.

It mght be argued that if only M. Godbee’ s first
affidavit was a part of the record, sunmmary judgnment woul d be
appropriate, or if his third affidavit is accepted at face val ue,
sumary judgnent woul d al so be appropriate. However, the
intervening affidavit, which contradicts both the first and third
affidavits, in our view, raises a dispute a of material fact
relative to full and honest disclosure, which requires resolution
by a jury in accordance with our earlier opinion on the nerits,

wherein we stated the foll ow ng



The Suprenme Court in fylberts v Feieral Frpress
iry., 842 S.W2d 246 (Tenn. 1992), held the
reasonabl eness of the defendant’s conduct in bringing
an action “should be made by a jury” and the Court
further ruled that probable cause is to be determ ned
“solely froman objective exam nation of the
surroundi ng facts and circunstances”. The surrounding
facts and circunstances in this case are disputed on
the record, especially as related to the affirmance
def ense of advice of counsel, and summary judgnent was
I nappropri ate.

For the foregoing reasons the judgnment of the Trial
Court is vacated and the cause remanded for further proceedi ngs
not inconsistent wwth this opinion. Costs of appeal are adjudged

agai nst M. Beier.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.



